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Change the Mascot: the Washington Redskins, 
Offensive Trademarks, Freedom of Speech, and Racism in Sport 
Matthew Rimmer 
 
There has been a long history of conflict and disputation in respect of Indigenous Intellectual 
Property.1 
 
In the United States, there has often been controversy over representations of Native 
Americans in trademark law. There has been intensive public and legal debate over offensive 
trademarks, such as the Washington Redskins.2  
 
The Navajo activist Amanda Blackhorse has led a campaign to cancel the trademarks of the 
Washington Football team – the Washington Redskins. She observed: 
 
                                                            
1  Matthew Rimmer (ed.), Indigenous Intellectual Property: A Handbook of Contemporary Research, 
Cheltenham (UK) and Northampton (Mass.): Edward Elgar, December 2015, http://www.e-
elgar.com/shop/indigenous-intellectual-property 
2  Christine Haight Farley, ‘Stabilizing Morality in Trademark Law’ (2014) 63 American University Law 
Review 1019–1050; Fred Hiatt, ‘Moving Beyond the “Imaginary Indians” Perception’, The Washington Post, 21 
September 2014, http://www.washingtonpost.com/opinions/fred-hiatt-moving-beyond-the-imaginary-indians-
perception/2014/09/21/ea1ee614-3f3b-11e4-9587-5dafd96295f0_story.html; Steve Vladek, ‘The Washington 
Redskins, the Lanham Act, and Article III’, The Prawfs Blog, 23 September 2014, 
http://prawfsblawg.blogs.com/prawfsblawg/2014/09/the-washington-redskins-the-lanham-act-and-article-
iii.html; and Alison Keyes, ‘What a Lawsuit Against the Redskins Could Mean for the Brand’, National Public 
Radio, 31 May 2013, http://www.npr.org/blogs/codeswitch/2013/05/31/187636561/What-A-Lawsuit-Against-
The-Redskins-Could-Mean-For-The-Brand  
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This is such a huge victory not only for, you know, our group, but for Native Americans all over the 
nation…. The cancellation of the trademark does not mean that the team has to change their name. Our 
biggest thing with this is that, you know, their name, the "R" word, does not deserve federal protection. 
We don’t think that Dan Snyder and the co-owners should make money off of a racial slur, especially a 
racial slur directed at Native American people. 3 
 
In a study of the impact of native mascots and team names on American Indian and Alaska 
native youth, Erik Stigman and Victoria Phillips have documented how ‘these stereotypical 
representations are too often understood as factual representations and thus “contribute to the 
development of cultural biases and prejudices”’.4 Opponents to the trademark ran 
advertisements against the Washington Redskins as part of the ‘Change the Mascot’ 
campaign.5 
 
Despite this criticism, Bruce Allen, the President of the Washington Redskins has refused to 
change the name of the club, and has maintained that the trademark is not offensive: ‘Our use 
of “Redskins” as the name of our football team for more than 80 years has always been 
                                                            
3  Amy Goodman and Juan Gonzalez, ‘Meet the Navajo Activist Who Got the Washington Redskins’ 
Trademark Revoked: Amanda Blackhorse’, Democracy Now, 19 June 2014, 
http://www.democracynow.org/2014/6/19/meet_the_navajo_activist_who_got  
4  Erik Stegman and Victoria Phillips, Missing the Point: The Real Impact of Native Mascots and Team 
Names on American Indian and Alaska Native Youth, Center for American Progress, July 2014, 
http://cdn.americanprogress.org/wp-content/uploads/2014/07/StegmanAIANmascots-reportv2.pdf  
5  John Keim, ‘Opponents to Run Anti-“Redskins” Ad’, ESPN.com. 10 June 2014, 
http://espn.go.com/nfl/story/_/id/11061396/opponents-run-anti-washington-redskins-ad-nba-finals  
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respectful of and shown reverence toward the proud legacy and traditions of Native 
Americans.’6  
 
This article previews the Supreme Court of the United States’ possible consideration of a 
dispute over offensive trademarks, freedom of speech, and racism in sport. It suggests that it 
would be worthwhile the Supreme Court of the United States to hear a combined case dealing 
with the question of offensive trademarks. It argues that that it is within the power of the 
United States Patent and Trademark Office to regulate offensive trademarks. Furthermore, it 
highlights the need for the United States Government to provide effective protection for 
Indigenous Intellectual Property. First, this piece considers the legal dispute in respect of the 
Washington Redskins trademarks. Second, it examines the parallel conflict dealing with The 
Slants trademarks. Finally, this study examines the political responses to the controversy over 
offensive trademarks in the United States Congress, the White House, and the Presidential 
race. 
 
1. The Washington Football Team  
 
There is a long history of controversy in respect of the Washington Football Team’s 
trademarks in respect of the ‘Redskins’. 
 
On 18 June 2014, the Trademark Trial and Appeal Board at the United States Patent and 
Trademark Office cancelled the trademarks.7 Amanda Blackhorse and other Native 
                                                            
6  Associated Press, ‘Redskins Still Insisting Team Name is “Respectful” after Senators’ Call for 
Change’, The Huffington Post, 24 May 2014, http://www.huffingtonpost.com/2014/05/24/redskins-team-name-
senators-change_n_5385588.html?&ncid=tweetlnkushpmg00000067  
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Americans sought to cancel trademark registrations relating to the term ‘Redskins’ for 
professional football-related services in a proceeding under Section 14 of the Trademark Act 
of 1946 (US), 15 U.S.C. 1064 (c) on the grounds that the marks disparaged persons and 
brought them into contempt and disrepute. The majority of the Trademark Trial and Appeal 
Board led by Karen Kuhlke decided ‘based on the evidence properly before us, that these 
registrations must be cancelled because they were disparaging to Native Americans at the 
respective times they were registered in violation of section 2 (a) of the Trademark Act of 
1946 (US), 15 U.S.C. 1064 (c)’.8 The Board emphasised that the National Congress of 
American Indians had passed a resolution, objecting to the trademarks in respect of the term 
‘Redskins’: 
 
The statement about Native Americans’ past views of the word REDSKINS in the 1993 resolution is 
corroborated by the meeting held with the former owner Edward Bennett Williams in 1972. At the 
meeting, the president of NCAI at the time, Mr. Leon Cook, represented that Native Americans find the 
term REDSKINS to be a racial slur. Respondent characterizes Mr. Cook’s views as solely his own and 
opines that he merely represented himself at this meeting. The president of NCAI is elected by the 
membership to represent them. It is unreasonable and illogical to characterize the views regarding 
something of importance to the members of an organization as only belonging to that individual 
president where he is attending in his capacity as the president of that organization. It is equally 
unreasonable and illogical to reduce Mr. Cook’s representative capacity in such a manner. His 
attendance at this meeting was, not surprisingly, referenced as representing an Indian organization, both 
by the press and by Mr. Williams himself.9 
                                                                                                                                                                                        
7  Amanda Blackhorse, Marcus Briggs-Cloud, Philip Gover, Jillian Pappan, and Courtney Tostigh v. 
Pro-Football Inc. (18 June 2014), Trademark Trial and Appeal Board, United States Patent and Trademark 
Office, Cancellation No. 92046185, http://ttabvue.uspto.gov/ttabvue/v?pno=92046185&pty=CAN&eno=199  
8  Ibid., 1. 
9  Ibid., 70 
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The Board ruled: ‘Petitioners have shown by a preponderance of the evidence that a 
substantial composite of Native Americans found the term REDSKINS to be disparaging in 
connection with respondent’s services during the relevant time frame of 1967–1990.’10 
 
The Board’s Mark Bergsman dissented:  
 
It is astounding that the petitioners did not submit any evidence regarding the Native American 
population during the relevant time frame, nor did they introduce any evidence or argument as to what 
comprises a substantial composite of that population thereby leaving it to the majority to make 
petitioner’s case have some semblance of meaning.11 
 
The decision received wide attention.12 Bob Raskopf, the trademark attorney for the 
Washington Redskins, remained defiant, observing: ‘Just like last time, today’s ruling will 
have no effect at all on the team’s ownership of and right to use the Redskins name and 
logo.’13 He maintained: ‘We are confident we will prevail once again, and that the Trademark 
                                                            
10  Ibid., 72. 
11  Ibid., 84. 
12  Travis Waldron, ‘In Landmark Decision, U.S. Patent and Trademark office Cancels Trademark for 
Redskins Football Team’, Think Progress, 18 June 2014, 
http://thinkprogress.org/sports/2014/06/18/3450333/in-landmark-decision-us-patent-office-cancels-trademark-
for-redskins-football-team/  and Lauren Gambino, ‘US Patent and Trademark Office Strips Washington 
Redskins of “Offensive” Trademarks’, The Guardian, 19 June 2014, 
http://www.theguardian.com/sport/2014/jun/18/washington-redskins-lose-trademark-team-us-patent-office    
13  Washington Redskins, ‘Statement by Bob Raskopf, Trademark Attorney for the Washington Redskins’, 
Press Release, 18 June 2014, http://files.redskins.com/pdf/Statement-by-Bob-Raskopf-Trademark-Attorney-for-
the-Washington-Redskins.pdf  
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Trial and Appeal Board’s divided ruling will be overturned on appeal.’14 Raskopf observed: 
‘This case is no different than an earlier case, where the Board cancelled the Redskins’ 
trademark registrations, and where a federal district court disagreed and reversed the 
Board.’15 
 
The decision of the Trademark Trial and Appeal Board was upheld in 2015 by the United 
States District Court of the Eastern District of Virginia.16 Justice Lee commented: 
 
The Court has applied the Lanham Act to the issue presented in this trademark cancellation proceeding: 
whether a substantial composite of Native Americans deem the term ‘redskin’ as one that ‘may 
disparage’ in the context of PFI’s Redskins Marks during the relevant time period. The evidence before 
the Court supports the legal conclusion that between 1967 and 1990, the Redskins Marks consisted of 
matter that ‘may disparage’ a substantial composite of Native Americans. Section 2(a) of the Lanham 
Act requires cancellation of the registrations of PFI’s Redskins Marks, resulting in their removal from 
the PTO’s Principal Register.17 
 
Nonetheless, the judge noted that ‘the court’s judgment is not an order that precludes PFI 
from using the marks in commerce.’18 Justice Lee observed: ‘Courts do not create 
trademarks; only businesses like PFI control their own destiny with respect to how the public 
discerns the source and origin of PFI’s goods and services.’19 
 
                                                            
14  Ibid. 
15  Ibid. 
16  Pro-Football, Inc. v Amanda Blackhorse, et al., 2015 WL 4096277 (E.D.Va.,2015).  
17   Pro-Football, Inc. v Amanda Blackhorse, et al., 2015 WL 4096277 (E.D.Va.,2015). 
18   Pro-Football, Inc. v Amanda Blackhorse, et al., 2015 WL 4096277 (E.D.Va.,2015). 
19   Pro-Football, Inc. v Amanda Blackhorse, et al., 2015 WL 4096277 (E.D.Va.,2015). 
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The football team appealed to the United States Court of Appeals for the Fourth Circuit. It is 
awaiting oral argument. 
 
In 2016, the football team sought leave from the Supreme Court of the United States to hear 
an appeal in respect of the matter in the wake of the decision in the adjoining matter of In Re 
Tam.20 The football team sought to challenge the disparagement clause of the Latham Act, 
which bars the registration of a trademark which ‘may disparage… persons, living or dead, 
institutions, beliefs, or national symbols, or bring them into contempt, or disrepute.’ The 
football team presented three questions. First, it asked whether the disparagement clause 
violates the First Amendment. Second, the football team has questioned whether the 
disparagement clause is impermissibly vague, in violation of the First and Fifth Amendments. 
Third, it has questioned whether the government’s delay between registering a trademark and 
cancelling the registration violates due process. 
 
Professor Jeannie Suk from Harvard Law School has argued that the challenge will be 
successful.21 She maintains: ‘In a country with such a strong commitment to free speech that 
even hate speech is constitutionally protected, the disparaging-trademarks provision is an 
anomaly.’22 Suk maintains: ‘But, rather than rely on government action to address them, we 
could see criticism and reclamation as American ways of dealing with views and terms that 
are perceived as prejudiced and hurtful. With their name, then, the Slants have a distinctively 
                                                            
20  ‘Petition for a Writ of Certiorari Before Judgment’ in Pro-Football, Inc. v Amanda Blackhorse, et al., 
25 April 2016. 
21  Jeannie Suk, ‘What’s Wrong With the Redskins?’, New Yorker, 15 May 2016,  
http://www.newyorker.com/news/news-desk/whats-wrong-with-the-redskins?intcid=mod-latest  
22  Ibid. 
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American slant on taking offense’.23 She argues: ‘If, as seems likely, the Supreme Court 
strikes down the disparaging-trademarks provision and leaves the Slants and the Redskins 
free to register their trademarks, those who find the trademarks offensive will be free to say 
so, as strongly as they wish.’24 
 
However, this seems unpersuasive – given past precedents of the Supreme Court of the 
United States in respect of intellectual property and freedom of speech. Notably, in the case 
of Eldred v. Ashcroft, the Supreme Court of the United States rejected by a majority of 7-2 a 
constitutional challenge to the copyright term extension in the United States.25 Likewise, in 
Golan v Ashcroft, the Supreme Court of the United States rejected another constitutional 
challenge to the restoration of copyright in foreign works.26 In this context, there does seem 
to be an antipathy by the Supreme Court of the United States to First Amendment challenges 
to intellectual property legislation. Nonetheless, it should be acknowledge that the Roberts 
Court has been unpredictable in respect of intellectual property matters. 
 
The New York Times’ legal correspondent, Adam Liptak, commented: ‘In most of the world, 
where laws against hate speech are commonplace, the trademark cases would be easy ones.’27 
He observed: ‘Should the Supreme Court decide to weigh in, it would again have to assess 
how robust the American commitment to free speech is.’28 
                                                            
23  Ibid. 
24  Ibid. 
25  Eldred v. Ashcroft 537 U.S. 186 (2003). 
26  Golan v. Holder 132 S. Ct 873 (2012). 
27  Adam Liptak, ‘Supreme Court Could Weigh In on Redskins Trademark Case’, The New York Times, 3 
May 2016, http://www.nytimes.com/2016/05/03/us/politics/supreme-court-redskins-trademark-case.html 
28  Ibid. 
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2. The Slants 
 
The dispute over the Washington Redskins’ trademarks has been complicated by a parallel 
dispute involving an Oregon Asian-American rock band called The Slants29 
 
In the lead judgment, Moore J emphasized: ‘It is a bedrock principle underlying the First 
Amendment that the government may not penalize private speech merely because it 
disapproves of the message it conveys.’30 She noted: ‘That principle governs even when the 
government’s message-discriminatory penalty is less than a prohibition.’31 Moore J 
commented: 
 
Courts have been slow to appreciate the expressive power of trademarks. Words—even a single 
word—can be powerful. Mr. Simon Shiao Tam named his band THE SLANTS to make a statement 
about racial and cultural issues in this country. With his band name, Mr. Tam conveys more about our 
society than many volumes of undisputedly protected speech. Another rejected mark, STOP THE 
ISLAMISATION OF AMERICA, proclaims that Islamisation is undesirable and should be stopped. 
Many of the marks rejected as disparaging convey hurtful speech that harms members of oft-
stigmatized communities. But the First Amendment protects even hurtful speech.32 
 
Moore J held: ‘The government cannot refuse to register disparaging marks because it 
disapproves of the expressive messages conveyed by the marks.’33 The judge insisted that the 
                                                            
29  In re Tam, 808 F.3d 1321 (Fed. Cir. 2015) (en banc). 
30  In re Tam, 808 F.3d 1321 (Fed. Cir. 2015) (en banc). 
31  In re Tam, 808 F.3d 1321 (Fed. Cir. 2015) (en banc). 
32  In re Tam, 808 F.3d 1321 (Fed. Cir. 2015) (en banc). 
33  In re Tam, 808 F.3d 1321 (Fed. Cir. 2015) (en banc). 
10 
 
government ‘cannot refuse to register marks because it concludes that such marks will be 
disparaging to others.’34 Moore J commented: ‘The government regulation at issue amounts 
to viewpoint discrimination, and under the strict scrutiny review appropriate for government 
regulation of message or viewpoint, we conclude that the disparagement proscription of § 
2(a) is unconstitutional.’35 
 
Simon Tam was not necessarily pleased about his case being linked to the Washington 
Redskins dispute. He commented: 
 
I’ve been a long-time supporter of the Change the Name campaign… The court hijacked my case. My 
goal was to develop culturally competent laws and marginalized identities are being silenced because 
the government is not culturally competent or being lazy. Who bares the cost of this? It’s always 
marginalized groups.36 
 
There are clearly larger tensions in respect of the relationship between the two cases about 
offensive trademarks.37 
 
Simon Tam has argued: ‘We shouldn’t let our fear of a football team re-gaining their 
trademark justify the suppression of rights for other groups.’ 38 In his view, ‘I think it’s 
                                                            
34  In re Tam, 808 F.3d 1321 (Fed. Cir. 2015) (en banc). 
35  In re Tam, 808 F.3d 1321 (Fed. Cir. 2015) (en banc). 
36  Jacqueline Keeler, ‘The Slants’ Simon Tam: ‘Courts Hijacked My Case’, Indian Country Today, 4 
January 2016 http://indiancountrytodaymedianetwork.com/2016/01/04/slants-simon-tam-courts-hijacked-my-
case-162956  
37  Jacqueline Keeler, ‘Simon Tam of The Slants Speaks with Indian Country Today: Full Interview’, 
Indian Country, 4 January 2016, http://indiancountrytodaymedianetwork.com/2016/01/04/simon-tam-slants-
speaks-indian-country-today-full-interview-162957  
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possible to support free speech while opposing hate speech’.39 Simon Tam maintained: ‘And 
it is definitely possible to frame questions about free speech around the marginalized groups 
who need it instead of writing laws around one football team or one flag or one candidate.’40 
Simon Tam commented: ‘We’re not aligning ourselves with the racist football team’.41 He 
noted: ‘There’s certainly some overlap in our legal interests, and there are major 
differences.’42 
 
Simon Tam has written a long piece, seeking to distinguish between The Slants and the 
Washington Redskins.43 He complains about people drawing false-equivalency comparisons 
between the two disputes: 
 
“Redskin” has a long history of oppression, the football team treats the people as mascots. On the other 
hand, Asian-American activists have been using “SLANT” to present a bold portrayal of our culture for 
decades now. THE REDSKINS reinforce stereotypes of savage Native Americans. THE SLANTS 
breaks stereotypes about Asians Americans, especially in the entertainment industry. Unlike sports 
teams, artist have been the social conscious for humankind for ages – calling out inequities, celebrating 
beauty, and challenging our traditional notions on how we view life.44 
 
                                                                                                                                                                                        
38  Amanda Whiting, ‘5 Questions for Simon Tam, Founder of The Slants’, Washingtonian, 21 June 2016, 
https://www.washingtonian.com/2016/06/21/5-questions-simon-tam-founder-slants-supreme-court-redskins/  
39  Ibid. 
40  Ibid. 
41  Ibid. 
42  Ibid. 
43  Simon Tam, ‘The Difference Between “The Redskins” Case and Ours’, The Slants, 26 April 2016, 
http://www.theslants.com/the-difference-between-the-redskins-case-and-ours/  
44  Ibid. 
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He maintains that the cancellation of The Washington Redskins’ trademarks should not affect 
The Slants: ‘Not only are the social circumstances substantially different, so is our legal 
argument.’45 Tam also observed: ‘Racism is a complex issue, and as such, there are no easy 
answers.’46 
 
On behalf of the United States Patent and Trademark Office and its Director-General 
Michelle Lee, the Solicitor-General has asked the Supreme Court of the United States to 
review the ruling of the Court of Appeals for the Federal Circuit in The Slants dispute.47 The 
submission argues: 
 
Section 1052(a) does not prohibit any speech, pro-scribe any conduct, or restrict the use of any trade-
mark. Nor does it restrict a mark owner’s common-law trademark protections. Rather, Section 1052(a) 
directs the PTO not to provide the benefits of federal registration to disparaging marks. The Federal 
Circuit nonetheless treated the registration ban as an affirmative restriction on speech and, applying 
strict scrutiny, declared it facially unconstitutional. The court of appeals disregarded this Court’s 
teaching that, when Congress does not restrict private speech or conduct, but simply offers federal 
benefits on terms that encourage private activity consonant with legislative policy, it has significant 
latitude to consider the content of speech in defining the terms on which the benefits will be provided.48 
 
                                                            
45  Ibid. 
46  Ibid. 
47  Petition for Writ in Lee v. Tam (2016) http://www.scotusblog.com/wp-
content/uploads/2016/04/Petition-for-writ_Michelle-K.-Lee-Director-United-States-Patent-and-Trademark-
Office-Petitioner-v.-Simon-Shiao-Tam.pdf  
48  Ibid., 8. 
13 
 
The Solicitor-General noted: ‘The statutory provision at issue here has guided the PTO’s 
decisions for 70 years.’49 The Solicitor-General warned: ‘Absent this Court’s review, the 
Federal Circuit’s ruling will effectively resolve the validity of Section 1052(a)’s 
disparagement provision nationwide because any applicant for trademark registration may 
obtain judicial review of an adverse decision of the PTO in that court.’50 
 
3. Indigenous Intellectual Property  
 
Historically, the United States Government has been rather resistant to providing protection 
for Indigenous Intellectual Property. This has certainly been evident in international 
negotiations over the protection of Traditional Knowledge, Traditional Cultural Expressions, 
and Indigenous Intellectual Property in a range of fora – including the World Intellectual 
Property Organization, the World Trade Organization, and elsewhere in the United Nations.51 
 
The dispute over the Washington Football has been notable for a range of political leaders in 
the United States Congress and the White House, calling for action in respect of trademarks, 
which are offensive to Indigenous communities. Such action may mark a turning point in the 
treatment of Indigenous Intellectual Property in the United States. 
 
                                                            
49  Ibid., 8. 
50  Ibid., 8-9. 
51  Matthew Rimmer (ed.), Indigenous Intellectual Property: A Handbook of Contemporary Research, 
Cheltenham (UK) and Northampton (Mass.): Edward Elgar, December 2015, http://www.e-
elgar.com/shop/indigenous-intellectual-property 
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The United States Congress has even debated bills over the disparagement of Native 
American persons under trademark law.52 In 2014, 50 Democrat Senators in the United States 
Congress – including Harry Reid, Maria Cantwell, Barbara Boxer, Sherrod Brown and 
Elizabeth Warren – called upon the NFL to change the team name of the Washington 
Redskins.53 The letter, addressed to the Commissioner of the NFL, was framed in the 
following terms: 
 
We urge you and the National Football League to send the same clear message as the NBA did: that 
racism and bigotry have no place in professional sports. It’s time for the NFL to endorse a name change 
for the Washington, D.C., football team We urge you and the National Football League to send the 
same clear message as the NBA did: that racism and bigotry have no place in professional sports. It’s 
time for the NFL to endorse a name change for the Washington, D.C., football team… The 
Washington, D.C. football team is on the wrong side of history.54 
 
                                                            
52  Non-Disparagement of Native American Persons or Peoples in Trademark Registration Act of 2013 
HR 1278 (US); Catalina Camia, ‘Bill in Congress Challenges Redskins Trademark’, USA Today, 20 March 
2013; Mike Jones, ‘Members of Congress Urge Snyder to Change Redskins Name’, The Washington Post, 28 
May 2013; Gregg Rosenthal, ‘Washington Redskins’ Name Discussed in U.S. House’, National Football 
League, 10 July 2013, http://www.nfl.com/news/story/0ap1000000217181/article/washington-redskins-
nickname-discussed-by-congress; and Dan Steinberg, ‘Eni Faleomavaega Discusses “Redskins” on House 
Floor’, The Washington Post, 10 July 2013, http://www.washingtonpost.com/blogs/dc-sports-
bog/wp/2013/07/10/eni-faleomavaega-discusses-redskins-on-house-floor/  
53  Michele Richinick, ‘Dozens of Senators Call on NFL to Change Redskins Team Name’, MSNBC, 22 
May 2014, http://www.msnbc.com/msnbc/senators-nfl-must-change-redskins-name  
54  United States Democrat Senators ‘Letter to the National Football League Commissioner Roger 
Goodell’, United States Senate, 21 May 2014, http://www.changethemascot.org/wp-
content/uploads/2014/05/letter-to-commissioner-goodell-on-washington.pdf  
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The United States Senators observed that ‘this is a matter of tribal sovereignty – and Indian 
country has spoken clearly on this issue’.55 The United States Senators observed that every 
national Tribal organisation has ‘passed resolutions in support of a name change as they find 
the Washington, D.C. football team name to be racially offensive’.56 The United States 
Senators emphasised that there was an array of federal laws intended to protect and respect 
tribal culture and identity – including the American Indian Religious Freedom Act,57 the 
Native American Languages Act,58 the Indian Arts and Crafts Act59 and the Native American 
Graves Protection and Repatriation Act.60 The United States Senators lamented: ‘Yet every 
Sunday during football season, the Washington, D.C. football team mocks their culture.’61 
The United States Senators stressed: ‘The NFL can no longer ignore this and perpetuate the 
use of this name as anything but what it is: a racial slur.’62 
 
                                                            
55  Ibid. 
56  Ibid. 
57  American Indian Religious Freedom Act 1978 (US) Public Law No. 95-341, 92 Stat. 469 (Aug. 11, 
1978) (commonly abbreviated to AIRFA), codified at 42 U.S.C. § 1996. 
58  Native American Languages Act 1990 (US) Public Law 101-477. 
59  Indian Arts and Crafts Act of 1990 (US), Pub. L. No. 101-644, 104 Stat. 4662 (codified as amended at 
25 U.S.C. §§ 305-10 (2000)). 
60  Native American Graves Protection and Repatriation Act 1990 (US) Public Law 101-601, 25 USC 
3001 et seq., 104 Stat. 3048. 
61  United States Democrat Senators, ‘Letter to the National Football League Commissioner Roger 
Goodell’, United States Senate, 21 May 2014, http://www.changethemascot.org/wp-
content/uploads/2014/05/letter-to-commissioner-goodell-on-washington.pdf  
62  Ibid. 
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Furthermore, United States President Barack Obama has suggested that the owners of the 
team should change the name.63 He praised the Adidas company for offering to help schools 
with Native American mascots to change their sports branding. President Barack Obama 
pointedly said: ‘I don't know if Adidas made the same offer to a certain NFL team here in 
Washington. But they might want to think about that as well.’64 
 
Former United States Attorney-General Eric Holder has also called for a change of the name 
of the Washington Football Team: 
 
I'm going to speak very personally now. The name ought to be changed. It's an offensive name. The 
Redskins, that organization is a great one. It's a team with a storied history that has huge amounts of 
support in Washington, D.C., and in the 21st century they could increase their fan base, increase their 
level of support, if they did something that from my perspective that is so obviously right.65 
 
Presidential Candidate and Democratic Nominee Hillary Clinton has called for a name 
change: ‘I think it's insensitive and I think there's no reason for it to continue as the name of a 
team in our nation's capital.’66 She said: ‘I would love to see the owners think hard about 
                                                            
63  Theresa Vargas and Annys Shin, ‘President Obama Says, “I’d Think about Changing” Name of 
Washington Redskins’, The Washington Post, 6 October 2013, http://www.washingtonpost.com/local/president-
obama-says-id-think-about-changing-name-of-washington-redskins/2013/10/05/e170b914-2b70-11e3-8ade-
a1f23cda135e_story.html  
64  Ibid.  
65  Daniel Steinberg, ‘Eric Holder says Redskins Should Change Their Name’, The Washington Post, 14 
July 2014, https://www.washingtonpost.com/news/dc-sports-bog/wp/2014/07/14/eric-holder-says-redskins-
should-change-their-name/  
66  Dan Kedmey, ‘Hillary Clinton: Redskins Should Change “Insensitive” Name’, Time, 30 July 2014, 
http://time.com/3057262/hillary-clinton-redskins-jorge-ramos/  
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what they could substitute.’67 Likewise, her Presidential rival for the Democratic nomination, 
Bernie Sanders, observed: ‘Washington has a very good football team but it doesn’t have to 
be called the Redskins.’68 
 
By contrast, Republican candidates have supported the Washington Football team.69 
Presidential Candidate and Republican Nominee, Donald Trump, is opposed to a name 
change for the Washington Football team: ‘Honestly, I don't think they should change the 
name, unless the owner wanted to’70 The Change the Mascot campaign complained: ‘Donald 
Trump joins some of the NFL's ignoble fraternity of billionaires who sit in their office suites 
and owners boxes happily spending their fortunes denigrating people of color.’71 
 
James Anaya, the former United Nations Special Rapporteur on the Rights of Indigenous 
Peoples, has called also upon the owners of the Washington Redskins football team to 
                                                            
67  Ibid. 
68  Brian Tinsman, ‘Bernie Sanders: Redskins Name Not Necessary’, CBS DC, 19 March 2016, 
http://washington.cbslocal.com/2016/03/19/bernie-sanders-redskins-name-not-necessary/  
69  Alan Rappeport, ‘Trump and Bush find Common Ground on Washington’s Football Team’, The New 
York Times, 5 October 2015, http://www.nytimes.com/politics/first-draft/2015/10/05/trump-and-bush-find-
common-ground-on-washingtons-football-team/?_r=0  
70  John Keim, ‘Donald Trump: Redskins a “Positive” Name, Washington Shouldn’t Change Name’, 
ESPN, 6 October 2015, http://www.espn.com.au/american-football/story/_/id/13814698/donald-trump-says-nfl-
washington-redskins-change-name  
71  Ibid. 
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recognise that the name of the team is a ‘hurtful reminder’ of the ‘long history of 
mistreatment of Native American people in the United States’.72 
 
Conclusion 
 
The Supreme Court of the United States’ consideration of offensive trademarks is an 
important landmark in respect of Indigenous Intellectual Property – both in the United States, 
and internationally. Hopefully, the judges will hear the matter in respect of the conflicting 
precedents over offensive trademarks, and bring some clarity to the issue. For her part, 
Amanda Blackhorse remains determined to win the dispute over the Washington Redskins 
trademark, noting: 
 
Our fight to end racism toward Native people, and the fight to end cultural appropriation of indigenous 
people is not over… This is after all a human rights issue. Let me remind people that the word was and 
continues to be a derogatory term. This was solidified in a recent ruling, last year in Blackhorse et. al. 
vs. Pro Football… It is a dictionary defined racial slur. It is not commonly used to describe Native 
people because it is socially unacceptable to do so. It’s a term that perpetuates stereotypes of Native 
people and is especially harmful to our Native children.73 
 
From an international perspective, there is a long tradition of intellectual property offices 
taking action in respect of offensive, and derogatory trademarks. There has been a particular 
concern about racist trade marks in respect of Indigenous intellectual property in jurisdictions 
                                                            
72  Caitlin McGovern, ‘UN Indigenous Rights Expert Says “Redskins” Name A “Hurtful Reminder” of 
Past Mistreatment’, IP Watch, 11 April 2014, http://www.ip-watch.org/2014/04/11/un-indigenous-rights-expert-
says-redskins-name-a-hurtful-reminder-of-past-mistreatment/  
73  Amanda Blackhorse, ‘A Single Poll Will Not Shut Us Up’, Indian Country, 1 June 2016, 
http://indiancountrytodaymedianetwork.com/2016/06/01/blackhorse-single-poll-will-not-shut-us-164664  
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such as Australia and New Zealand.74 In this context of the history and the jurisprudence of 
intellectual property law, it would be expected that the United States Patent and Trademark 
Office would have the power to regulate trademark registrations – including in respect of 
offensive trade marks. 
  
                                                            
74   Matthew Rimmer, 'Australian Icons:  Authenticity Marks And Identity Politics' (2004) 3 Indigenous 
Law Journal (University of Toronto) 139-179. 
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